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Abstract: Compulsory civil liability insurance on car accidents is one of the most important topics, which aims to achieve
traffic safety and reduce car accidents. Today, car accidents constitute a great danger to human life as they cause different types
of physical and moral damages. This study, however, attempts to highlight the effectiveness of compulsory insurance in
providing legal protection for damages resulting from car accidents. Such protection can be achieved through the process of
creating legal mechanism to enable injured people to refer to insurance companies. It is quite apparent that nobody can deny
the importance of insurance and its influence on people’s lives. Insurance companies nowadays have become an essential
cornerstone in the economy of any country. An insurance contract has legal consequences on the parties, which leads to
corresponding obligations. These parties are committed to comply with these obligations otherwise, any violation will be treated
as per the prescribed legal sanctions. In conclusion, any research or study on the compulsory insurance system whether in the
Emirati law or in Islamic Sharia is highly recommended as part of the attempts to solve and rectify any legal and legitimate
problems in this system. An essential objective of the Islamic Sharia is to achieve all fair interests of people. Arab and
international legislation consider car insurance compulsory with some exceptions in order to compensate all those affected by
a car accident. Arab and other foreign laws as well as the legitimate ones have differed in their choices of car insurance basis.
Many legislations in the field of compulsory insurance have limited the right of compensation to body damage. Some other
legislations have covered damages of property. Most legislations have not specified the amount of compensation that the insurer
is obliged to pay in case of injury, death, or property damages. companies.
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1. Introduction

Due to the development that all aspects of our modern life have witnessed, insurance has become an important
issue, and legislators have to intervene to make it compulsory where necessary such as the compulsory car
accident insurance (Peden et al., 2004). The decision to make car accident insurance compulsory was highly
required as a procedure to ensure on one hand that victims receive compensation, and on the other hand, to protect
the financial liability of those who cause the damage (Peden et al., 2004).The compulsory insurance contract is
governed by a bilateral relationship between the client and the company. This relationship raises many problems
in the application, and the attempt of each party to evade responsibility as the concept of insurance is based on
the idea of distributing damages resulting from an accident on a group of individuals (Baker, 1993). Insurance is
seen as one of the most important means achieved by humanity to face social risks and mitigate their effects.
Man, through his daily life is subject to different types of dangers, which threaten him in person such as death
and disease, as well as other types that endanger his money and property (Yas, Alsaud, Almaghrabi, Almaghrabi,
& Othman, 2021). Danger indeed threatens people everywhere and all the time, while driving their cars or during
work or even while staying at home (Council, 2006). Moreover, the jurisprudence of lawmakers has its great
influence on building solid ground for establishing disciplined insurance companies as well as protecting and
compensating clients (Griffith, 2005). In our current study, we attempt to explore the implications of compulsory
car accident insurance and their relevance to judicial legislation, meanwhile, monitoring developments in the
terms and conditions of compulsory insurance contracts.

Importance of research is attributed to the following reasons. Firstly, Insurance of different types of activities
has widely spread raising new social and legal responsibilities especially those related to the triple relationship
between the injured, those who cause the damage and the insurance company. Such relationship has brought
many problems in the application with the attempt of each party to evade responsibility. Secondly, Laws have
been legislated to regulate the provisions of insurance. Some types of insurance have been made compulsory such
as compulsory car accident insurance. Thirdly, the rights and obligations resulting from an insurance contract and
affect its legal and legitimate nature. The research also considers identification of such impact within the existence
of a third affected party (Mullerat, 2010).

There are aims of research can be summarized as follows, Analyzing the legal and legitimate rights and
obligations resulting from signing insurance contracts. Identifying the nature of the risk insured on which the
company’s obligation is specified with the limits and restrictions and their effect on the injured. Finding solutions
to the problems that might result from signing insurance contracts within the framework of relevant laws and
legislation. Acquainting people with legal knowledge so that everybody becomes aware of their rights and
obligations as per the insurance contract the sign. Originating the insurance idea from a legal and legitimate point
of view. However, There are research questions focuses on the following issues such as What are the main features
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of a compulsory insurance contract? What kind of rights and obligations are imposed on the parties of this
contract? What problems are caused by signing such a contract? To what extent could legislators treat the various
aspects of compulsory car accident insurance? To what extent are insurance companies committed to pay
compensation?

2. Literature Review

For the purpose of covering all aspects, theoretical and practical, our research has been divided into two main
parts preceded by general framework of compulsory insurance, its liability as well as legal and legitimate nature,
and Implications of compulsory insurance and its civil liability

2.1 General framework of compulsory insurance, its liability as well as its legal and legitimate nature

People resort to insurance as a procedure through which they protect themselves against different types of
dangers, which threaten their safety (Beck, 1992). An insurance contract is signed between an insurance company
and a client who is committed to pay an amount of money to this company. In return, if some kind of risk or
danger occurs to this client, the insurance company shall pay the insured specific compensation (Cowley &
Cummins, 2005). The word “insurance” is thought to derive from “ensuren” or “insuren”, meaning, “to give a
formal assurance”. This was a much broader meaning than what is associated with “insure” though we do still
use the word “ensure”. The word “ensure” is itself a compound word which incorporates the prefix “en-
“(meaning, “make”) and old French “seur”). Nowadays, the term “insurance” is utilized to refer to private
contracts issued by Insurance companies. According to these contracts, these insurance companies are obliged to
pay amounts of money to second parties whenever a specific accident occurs to those parties. It should be also
noted that the second party of an insurance contract should pay certain installments to the first party (Vickrey,
1968).

The term of “insurance”, therefore, can be defined as an agreement between two parties according to which
the first party shall pay certain compensation to the second party if some kind of danger occurs to the latter within
a limited period. On the other hand, the second party shall pay an amount or amounts of money, which in total is
less than the amount to be paid by the first party. The first party, the insurer, in such contract can be an individual
or a group. It may represent a cooperative society, a shareholding company, the government, or other types of
insurance companies while the second party is the insured. Insurance in general is optional, but in some cases, it
is made compulsory for specific reasons. Protection is one of them. Modern legislation, however, is keen to make
insurance compulsory in certain areas to ensure that certain groups of people can receive their compensation in
case of having an accident (Abulleil, 1995).

Insurance is strongly associated with an economic theory as it deals with losses of fortune that belong to
individuals, groups, companies and projects. Social and economic developments have led to appearance of new
types of insurance. Accident insurance is one of them. Establishment of this type of insurance is attributed to
three main factors: a. industrial revolution; b. business development; and c. evolution of transportation (see Sabir,
1993). However, the idea of insurance is mainly based on cooperation in repairing damages and mitigating the
consequences and disadvantages that a person cannot bear alone. Many of the provisions of Islamic Sharia are
based on this idea, such as Zakat, spending on relatives and charging the sane person with blood money and many
other examples, which focus on collaboration in righteousness, charity, piety and solidarity for the purpose of
fragmenting risks and warding off the effects of calamities. These actions are all permissible among contemporary
jurists (Al-Qaradaghi, 1979). The idea of insurance, therefore, is completely consistent with the purposes of
Islamic Sharia and its provisions. Besides, insurance, like any other transaction, does not need any kind of
reasoning to determine its permissibility. Simply, because the majority of scholars approve the principle
permissibility in transactions. Instead, searching for evidence that might indicate prohibition is required. After
that, the validity of inference shall be considered through the process of discussion (Al-Zayla’i, Othman Bin
Ahmed, 1314) . As for the jurisprudential dispute on this issue, it is not a subject for study in our current research.

A daily observation of traffic on roads can lead us to conclude that all kinds of vehicles have largely increased.
Cars, indeed, have become unavoidable and very necessary for our daily life. Such increase in vehicles has caused
a huge soar in accidents with all kinds of damages whether in people’s lives or in their properties. Consequently,
a compulsory insurance law has been issued in many countries in the world in an attempt to control the situation.
Compulsory insurance can be defined as a contract imposed by law on the car’s owner who cannot use it or
permits others to use it without insurance (Haikal, 1985). This procedure enables insurance companies to cover
damages caused by car accidents to third parties. It is a contract according to which both the insurer and the
insured are committed to compensate a third party (the one who is injured a car accident). For such type of
insurance, companies issue compulsory insurance document against civil liability according to which a third party
is compensated in his person or his property, and such process, indeed, is an essential part of the legitimate policy
in Islamic Law.

Dangers are distributed among car owners by law, and therefore, they are forced to pay amounts of money
when required if they cause accidents, and insurance companies will compensate victims of these accidents
(James, 1948). Lawmakers have made car accident insurance compulsory to achieve two goals. Firstly, Providing
safety and protection to car owners. Safety, however, has a jurisprudential basis in Islamic Law. It is indeed a
matter of ensuring the road risks, and it has been exemplified when a man said to another, “Take this road. It is
safe.” The other man took the road, and he was robbed. If the first man has explicitly said, “I guarantee your
safety”, the situation will be totally different, and that is what an insurance contract represents. Secondly,
compensating second and third parties for any losses, damages, or injuries caused by car accidents.
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Main features of compulsory car accident contracts can be summarized as follows, Compulsory insurance
covers serious damages and injuries that occur to car owners (second party) as well as to others (third party)
because of using cars. Compulsory insurance is considered as a contract in-kind and not a contract of personal
consideration. In other words, it covers all car risks and not like the other one, which covers only the mistakes
committed by the insured. Article 8 of the Compulsory Insurance Law stipulates that the injured person shall
acquire direct right without being affected by the status of the insured. Article 10 of the Compulsory Insurance
Law stipulates that the insurer stands for the injured rather than for the insured. This article indeed confirms the
in-kind consideration of the contract as well as the direct right given to the injured (Lemaire, 2013).

In a compulsory insurance contract, indemnity is a two-fold obligation. First obligation arises from a tort.
Second obligation arises from the compulsory insurance contract which covers the tort so that the injured can
gain the required compensation (Bovbjerg, Sloan, & Blumstein, 1988). As for the first obligation, it can be viewed
through the insured commitment to compensate the injured on the basis of tort. Nevertheless, this obligation and
despite compulsoriness of insurance is incapable of reaching full compensation to the injured in car accidents.
However, the second liability is based on the imposition of a legal obligation on the insurance company to
compensate the affected people. The legal basis of the insured responsibility stands on two theories: the personal
error theory and the objective theory of damage (Keeton, 1954). Whereas the insurer’s liability is included in the
terms and conditions of a compulsory insurance contract according to which the company is forced to compensate
the affected. While the personal error theory considers the person as responsible only when he commits the
mistake, the objective theory focuses on the damage itself, as the person who causes it is not mistaken (Robinson,
1975). Legislators use these theories as means or tools for compensation and achievement of justice among
disputing parties.

The personal error theory has its roots in the Greek Philosophy, and its features are apparent in the Roman
law. However, this theory has not been taken as a basis for responsibility in the old French law as shown in
Doma’s writings on civil laws. Later, it has been included in the French civil law, and article No. 1382 stipulates
that,” any action committed by man and causes damage to other people, the one who commits this action should
compensate the injured ones” (see Murqus, 1971). The concept of error has become a basis for civil liability, not
only in the French law but also in others, such as the Egyptian civil law, article No. 163, and the Iraqgi civil law,
articles 186 & 204. As for the English civil law, the Law of Tort has appeared first in the form of judicial orders
issued by the Supreme Court under its administrative authority. Those who are affected by any harmful act have
to look for the judicial order that suits their case (see Law of Tort, 1946). The concept of error has been flexible,
interpreted according to circumstances, morals and social habits of peoples.

Since the second half of the nineteenth century, social philosophical thoughts have widely spread theorizing
an objective view about damage with an attempt to replace the personal error theory, which has lost its relevancy
due to fast progress in the various fields of industry and use of deadly mechanical machines. Legislators then
started to reject liability focusing on damage and causal relationship (Baert & Da Silva, 2010). These attempts
gradually led to establishing the objective theory of damage. This theory, however, took long time to be adopted
everywhere in the world. For example, while it appeared in England as series of judicial orders added when they
arise to the list of harmful acts already existing the general legislation, in France it took the form of alluring
templates consistent with human conscience and principles of justice, but never included in the French law except
certain cases (De Bulrca & Scott, 2006). The liability of the insurer is determined as per a contract with the
insured, and the general rules confirm that only contractors are covered by the terms and conditions. Nevertheless,
and in some cases, these rules are ignored to achieve interest to other people according to the requirement rule
for the benefit of other people. Though such rule creates an obligation for the company to explicitly compensate
the injured, it is an obligation overloaded with defenses and exceptions. Moreover, the company does not pay any
compensation unless the contract elements of satisfaction, place and reason are solid and valid, and any problem
in these elements will invalidate the contract and destroy the obligation (Shell, 1991).

The compulsory insurance law also creates a similar obligation, but of a different kind, unaffected by defenses
and exceptions except what is related to cause and defects of will. The source of such obligation is either the law
or the contract. At the beginning, jurisprudence and judiciary included the requirement rule for the benefit of
other people in the insurance contract with an attempt to create direct relationship between the insurance company
and those who are injured in car accidents, and thus finding suitable interpretation for direct compensation
(Sultan, 1962). Though such opinion is reasonable and suitable due to the benefits achieved for the affected, there
are many obstacles that hinder its achievement. In addition, contactors never had the intention to determine such
direct right, and the nature of the contract itself does not allow any violation to the principle of relative effect. We
should note that optional civil liability insurance does not include any requirement for the benefit of the affected
in car accidents, and therefore, no direct obligation is forced on the insurance company. As for the compulsory
insurance, the company is obliged to compensate the affected directly if the latter obtains a judgment, which
determines the liability of the insured for the accident. This obligation is not based on a legal provision but
included in the compulsory insurance contract.In conclusion, car accident insurance is of two types. The first type
has a contractual basis in which the insured or the car owner is obliged to pay the insurance with no liability on
the insurer. The second type is based on law rather than on the contract, and the relationship between the insured
and the affected is legal. Accordingly, the affected in a car accident obtains compensation by law with no need
to sign an insurance contract on the vehicle (Al-Azzawi, 2019). The nature of such insurance shall be compulsory
and its rules are part of public discipline, which nobody can degrade or violate (Abulleil, 1995).

2412



Implications of Compulsory Car Accident Insurance Comparative Study

Compulsory car accident insurance, in case of an accident, requires an evidence to be submitted by the insured
so that the insurance company could compensate him for the damages. The insured, however, receives an amount
commensurate with the value of the damage, unlike other types of insurance in which the beneficiary can claim
for the full amount of compensation. Furthermore, the amount of compensation cannot be determined in a
compulsory insurance until the risk has occurred, whereas in the types, it is possible to identify this amount on
advance and when signing the contract. Besides, compulsory insurance is designed to release the insured from
liability if other parties are affected by the accident he causes. The insurance company is committed to pay all
amounts of compensation decided by the court to third parties (Fahmi, 2005). We should note that the insurance
company also compensates all physical injuries caused by car accidents to third parties. Accordingly, there is no
direct connection between the insured and third parties. Such independent treatment to the affected confirms the
special nature of the compulsory insurance.

The compulsory insurance has also identified the risks that cause damages due to using a car compulsorily
insured issued by an insurance company or any other institution authorized to issue documents (Shahada &
Abdallah, 1988:). A legal regulation has been established to avoid damage to the injured by setting restrictions
on the use of the car by the insured so that if he violates this regulation, the injured person has the right to obtain
his financial dues and compensation. These restrictions are not arbitrary, but cover the damages (Fahmi, 2005).

2.2 Implications of compulsory insurance and its civil liability

An insurance contract has legal effects on its parties creating corresponding obligations that should be fulfilled
and implemented; otherwise, the party who violates these obligations shall be penalized by law. The effect of the
contract may extend to third parties, i.e. possible beneficiaries. In this part of our research, we shall address the
obligations that the contract imposes on the parties. A compulsory insurance contract is binding for both parties.
In other words, it imposes specific obligations on them. The insurer, for instance, is obliged to cover the liability
of the insured in case of a car accident. The legislator has carefully identified and included these obligations in
the contract. Indeed, the establishment of an insurance contract of civil liability has some effects that are not
defined by the general rules of liability insurance in the Civil Code. The insured is the second party in an insurance
contract. This party has three features: a. he is the contractor who signs the contract with the insurer; b. he is
threatened by danger against which he is insured; and c. he is the one who receives the insurance amount. These
features might gather in one person, or they are distributed between two or among three persons (Jamal, 1998).
The insured is committed to a set of obligations when signing the contract, during its validity, when a claim
occurs, and during the lawsuit raised against him (Al-Deeb, 1993). Arabic legislations, such as the Emirati, the
Egyptian, the Iraqgi, and the Jordanian, stipulate these obligations. They are as follows.

This obligation is unlike other types of insurance, as it requires complete information about the insured person
as well as the circumstances of the insured risk (Desougi, 1955). This obligation is quite apparent in the
compulsory car accident insurance in which the legislator has intervened to determine compulsoriness, amount
of installment, and to impose the conditions of this type of insurance. The insured is responsible for the correctness
and validity of the data required by law. The Emirati legislator, for example, has intervened to impose
compulsoriness of insurance in the Federal Traffic Law No. 21, 1995, and the Executive Regulation by Resolution
No. 120, 1997, as well as the unified insurance policy by Resolution No. 54, 1987. In addition, the insured is
committed to inform the insurer with any new circumstances that may affect the insured risk and increase the
possibility of its occurrence (IBID, 360). Article No. 16 of the Egyptian Civil Transactions Act, 1955 stipulates
the insured shall notify the insurer within 72 hours of his/her knowledge, or knowledge of who represents them
of any loss or car accident causing death or injury, or a claim for compensation. He should also provide the insurer
with all letters, claims, warnings and declarations as soon as they are received (Al-Deeb, 1993).

Progress in technology and appearance of digital system has changed the procedures used in submitting the
required data, becoming more required though much easier. However, the high interest of submitting information
nowadays does not negate its existence in traditional contracts. The general theory of the contract has treated the
issue within the range of will defects. Article No. 125/2, of the Egyptian Civil Transactions Code, No. 131, 1948
stipulates that, “deliberate silence for an incident or circumstances shall be considered fraudulent; otherwise, the
insurer would not have concluded the contract, if he knew of the incident or such circumstances”. Similarly, the
Emirati Civil Transactions Code, No. 5, 1985, Article No. 186 refers to deliberate silence for an incident or
circumstances that may affect concluding a contract. Legal regulation of contracts includes several references to
obligation of providing information. In a procuration, for example, the authorized is obliged to provide the
authorizer with all required information (see Khatir, 2001). In a bail, the debtor should inform the guarantor that
the debt has been repaid. The data that the insured is committed to submit are of two types. Personal data: they
are related to the identity of the insured that might affect the determination of the premium, such as his morals
and keenness to fulfill obligations. Objective data: they focus on the intrinsic qualities and objective conditions
surrounding the risk, such as age, health status (in life insurance), the nature of the insured thing, the material
made of it, its purpose, and all related attributes if the insurance is on things.

The intervention of the legislator to unify insurance conditions and premium in this type of insurance is
justified, as it covers a licensed car and a licensed driver and all this is governed by articles stipulated in the
Traffic Law. Any violation to these conditions, such as using fake or invalid license, shall lead to penalizing the
insured, and the insurance document is considered void. According to the general rules, the insured should pay
premium on time. The insurer may require the premium to be paid in advance for each period of insurance, or the
whole amount shall be paid when signing the contract. The insurer claims that payment in advance enables the
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company to compensate for any accident that may occur at any time by other clients. However, if the insured fails
to pay premium, the insurer may excuse him and delay payment for a specific period as included in the insurance
document (Mohammad Al-Siddig, 2000). The period is 30 days after which the insurance validity is cancelled.
During this period, the insured does not have insurance cover until the insurer takes a position, either to terminate
the contract or to determine the date of payment of the next installment (Yas, Jusoh, Abbas, Mardani, & Nor,
2020). However, in a compulsory civil liability insurance, the insurer does not need to impose such a condition,
i.e. payment of premium on time. This is because the contract term is the period for which the vehicle license tax
is paid. In other words, the insured is obliged to submit a new insurance document at the end of car licensing
period. By this way, the insurer will receive the whole amount of insurance at the start of contracting (see Ogrese,
1992).

Payment of premium, therefore, is one of the main obligations, and the insured is the original debtor as long
as he is the signatory on the contract whether he is the beneficiary or someone else. Payment of premium
obligation shall be transferred to successors or trustees until the estate is divided and a new owner is determined
(Hamid, 2003: 56). Finally, the insurer is keen collecting premiums at the headquarter of the company to avoid
delay. According to a compulsory car accident insurance document, the insured shall notify the insurer within 72
hours of his/her knowledge, or knowledge of who represents them of any loss or car accident causing death or
injury, or a claim for compensation. He should also provide the insurer with all letters, claims, warnings and
declarations as soon as they are received (Al-Deeb, 1993). Consequently, the insured is obliged to inform the
insurer at the occurrence of the insured risk, otherwise the insured shall be penalized. If the insured violates this
obligation within a period identified in the contract, such as three or five days, the insured may lose his right to
receive the insurance amount as long as there is an explicit, prominent and apparent condition in the policy to do
so. This procedure is confirmed if the insured has failed to submit an acceptable excuse, or force majeure has
prevented him from notifying the insurer on time (Desouqi, 1955). This notification shall be sent to the insurer
or to another specific party, such as an office of expertise, a police station, or a fire department (IBID. 368).

The United Arab Emirates legislator in clause No. 5 of the general conditions of the unified insurance policy
of the UAE considers the insured responsible for informing immediately the insurer when an accident occurs, or
when danger is realized, and he can claim it without referring to the competent authority to investigate the
accident. Article No. 5 of the UAE Federal Traffic Law, No. 21, 1995 confirms that a vehicle driver shall give
his personal and vehicle data to any policeman present at the occurrence of an accident. If such accident results
in damage to him or to other people, or to property owned by him or by others he shall provide all possible
assistance to bring ambulance to the injured. He should also inform the nearest police station within a period not
exceeding six hours unless the delay in reporting is attributed to an acceptable excuse (Khudhair, Jusoh, Mardani,
Nor, & Streimikiene, 2019). Finally, it is considerable to note that the insurer has no right to complain of any
delay in informing about an accident and use it as an excuse to drop compensation. The insurer or the insurance
company is the first party in a contract in which the second party is the insured. The insurer is committed to
compensate the insured at the rise of civil liability due to a car accident, and claim of the injured for compensation.
While the insured has to pay premium, the insurer should pay compensation as per an agreement or adjudication
in case of death or body injury (Fahmi, 2005). We will attempt to describe the main obligations of the insurer in
the following sub-sections.

In a compulsory car accident insurance, both the Emirati and the Egyptian legislators confirm that the insurer
is obliged to pay an amount of compensation as per adjudication to those who deserve it. The third item of the
UAE unified insurance policy refers to the covered risks stating that the company shall be committed to the case
judgement and pay the amount of compensation regardless of its value. On the other hand, the provisions of the
UAE and Egyptian cassation confirm that the insurer is obliged to pay what is determined by the court in favor
of the injured (Mohammad Al-Siddiq, 2000). As for the limit of the amount of compensation according to the
general rules, it is possible to agree on a maximum amount for the whole period of insurance, or for just one
accident. The two parties may also agree that part of compensation due to the injured shall be paid by the insured.
The legislator has taken into consideration that the insurer’s obligation is subject for limitation in many ways. It
is a limited obligation where the source of liability is a car accident, covering only the death and the body injuries
that affect people. It does not include damages caused to properties. According to article No. 5 of the Law No.
652, 1955, the insurer shall cover the civil liability arising from death or body injuries, which affect any person
in a car accident.

Since the criminal punishment is personal, the insurer is not obliged to cover such liability, or insure its
effects. The insurer’s obligation is limited to the civil liability of the insured, which expands to cover the
contractual liability as well as the tort of the insured. While an accident entails a contractual liability for the
insured, such as taxis and buses, the insured’s liability is tort represented in the injury of other people (Abraham
& Rabin, 2019). This liability rises at the occurrence of a collision between two vehicles causing body injuries
to the passengers of these two cars or just one of them. The insurer is committed to cover the civil liability
resulting from this accident. In other words, the insurer should compensate the drivers as well as the passengers.
They all benefit from the compulsory car accident insurance even if they are excluded. The insurance company,
therefore, should pay the amount of compensation for all the affected as per an adjudication (Vickrey, 1968).

According to an insurance contract, the insurer, being the first party, is obliged to cover the civil liability of
the insured. The insurer, as a guarantor, shall compensate the insured and the injured people at the occurrence of
an accident provided that the insurance contract between the two parties is still valid. However, if the accident
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occurs after the expiry of the insurance period, the insurer shall not bear any compensation (Greenblatt, 1997).
Instead, the person responsible for the accident shall be liable as long as there is no subsequent insurance to cover
liability. The majority of legislators, nowadays, support the right of the others affected by a car accident to refer
directly to insurer for collecting their compensation. Indeed, it is no longer considered as a violation to the
relativity of the contract’s effects. The difficulty, however, lies in finding legal support for this case. Our attempt
in the following sub-sections is to deal with the different views of jurisprudence, and the position of legislation
as well as the comparative judiciary (Aguilar, Ward, & Smith Sr, 2003).

The first thing that may come to the mind of the injured because of a car accident is to prosecute the offender.
This situation often ends with either reconciliation or by referral to the courts (Petersilia, 2001). The offender can
deny liability and defend himself by statute of limitations or discharge. Reconciliation, however, as we stated
before, remains a major solution. In some cases, the perpetrator may accept responsibility and compensate the
injured with an amount of money. In other cases, the offender could be a bankrupt person. The injured, hence,
shall resort to traditional methods to ensure his right, such as a policy suit, indirect lawsuit, or attachment of the
debtor’s property with third parties. Most of the time, indirect lawsuit leads to nothing and the injured loses his
right due to huge number of creditors (Al-Ateer, 1995). Apart from all these rules and methods, compulsory
insurance has offered the injured a direct action for collecting compensation. By this way, the injured can refer
to the insurance company to obtain compensation for the damage caused by the insured within the value of the
insurance (Al-Sanhouri, 2004).

An example for direct suit, the Court of Cassation in Dubai issued recently a court ruling concerning the right
of the injured Ali Awad in the field of car insurance. In this ruling the court said, “in accordance with the judgment
of this court, a third party injured in a car accident, derives his right to compensation for injury, death or damage
from the insurance contract though he is not a party. Accordingly, the injured shall receive this right, as the case
with all the defenses related thereto, at the time of the incident and within the limits specified by the insurance
contract (Cotran & Lau, 2005). Hence, the insurer may hold before third parties the conditions included therein,
which could have been invoked in the face of the insured or of his judgment, such as the authorized licensed
driver to drive the insured vehicle” (see appeal No. 384, 1997, Dubai Cassation Court, published in Al-Bayan, 27
March 1998, p. 29).

The preliminary draft of the Egyptian Law, article No. 1122, includes the following text: “It shall not be
permissible to pay to the injured the amount of insurance agreed upon in whole or in part as long as the injured
is not compensated for the damages caused by the insured.” The review committee as well as the House of
Representatives approved the text, but the Senate deleted it because it is believed that such minor details shall be
regulated by special laws (Al-Sanhouri, 1964). Consequently, the Egyptian Civil Law does not contain a text that
determines a direct lawsuit for the injured against the insurer. This is assured by the Court of Cassation when
saying, “A direct claim shall not be granted to the aggrieved unless the insurance policy includes a condition in
favor of others. In this case, it is necessary to refer to the general rules to know whether the insurance contract
includes a condition for the benefit of others, or it is just an agreement between the contracting parties. The Iraqi
Law gives the right to the injured alone to obtain the insurance amount, making it as part of the total provisions
and not of the insurance details. Article No. 1006 confirms that only the injured shall receive the insurance amount
agreed upon, in whole or in part, as long as he has not been compensated (see Mursi, 1952).

The English Law does not give any right to the injured for compensation in case of the insured’s insolvency
or liquidation of the company on the amount of the insurance that the insured has with the insurer (Halpern,
Trebilcock, & Turnbull, 1980). Indeed the security amount is included in the general security of the insured. The
only option left for the injured is to prove his right as a normal creditor. Before the issuance of this law, there
were two car accident cases, in which civil liability was in favor of others. These two cases are: Tinline vs. White
Cross Insurance Association, James vs. British General Insurance Co. Both cases are related to civil liability
insurance in favor of others resulted from a mistake committed by the insured who causes injury or death to other
people while driving a car. Although car insurance was not compulsory at that time, both drivers were negligent
in causing damage to others, resulting in the death of some pedestrians (Schroll, 2014). However, they were not
deliberate. In the first case, the driver was over speeding when he committed the accident, and in the second case,
the driver was drunken. Nevertheless, there was no evidence for intentional action to cause damage to others. The
court ruled in both cases that the insurer should compensate the insured for his civil liability to others because the
act was not intentional. In a third case, (Hardy vs. Motor Insurers Bureau) the action was proved to be intentional,
and therefore, compensation was against law (Birds, Sweet & Maxwell, 1988).

This case is a deliberate damage caused by uninsured car thief. The injured sued the insurer who paid the
compensation on the basis of public discipline. In its ruling, the Court of Appeal made it clear that if the thief
himself had tried to obtain insurance protection, his application would have been rejected (Trebilcock, 1988).
Luckily, the 1972 Traffic Law has offered the injured to demand compensation directly from the thief’s insurer.
If the thief is not insured, the injured has the right to demand compensation from Car Insurance Office. According
to a general principle, with the exception of car insurance and to some extent insurance against work accidents,
the rights of the insurer are defined by law, and any defense of the insurer against the insured shall be ruled under
the insurance law and the insurance contract between them (Trebilcock, 1988). The former can use this against
the other, too. One of these defenses is cancelling the insured’s right in the insurance if the latter fails to submit
correct information, or violating any of the conditions included in the document. One of these conditions is to
resort to arbitration in case of dispute (Birds, 1987).
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Article No. 143 of the 1988 English Traffic Law has made insurance on cars compulsory, and therefore, any
person cannot drive a car in Britain without insurance in favor of the other (Mance, 1995). Besides, article No.
153/3 of the law in question recognizes the right of third parties to direct proceedings saying that, “nothing in
paragraph (1) above affects any of the rights granted under the law” to third parties against insurance companies.
Simply, they are rights granted against the person who issues the insurance policy. Furthermore, article No. 148/1
has identified certain items that have no effect on the rights of others. These items include age, mental and
physical status of the driver, the condition of the vehicle itself, the number of persons in the vehicle, the size and
quality of the goods carried, the area in which the vehicle is used, and carrying the vehicle identification
documents, which are normally not required to be carried. This article has been included to restrict the insurer
from placing any exceptions in the insurance document to avoid responsibility. We should note that the parties
or litigants of direct suit are three. The first party is always the defendant or the insurer. The second party is the
claimant, and he is often the injured or those who may replace him, such as beneficiaries or heirs provided that
he has not been compensated for the damage that occurred to him. The third party is the insured who has to be
included in the case sometimes (Arafa, 1950).

The suit that does not arise from an insurance contract is not covered by the three-year limitation period, which
starts from the time of the accident that leads to the suit in question, and its source shall be the law rather than the
insurance contract (Mansour, 2000). In other words, the limitation period is issued by law whether the liability is
insolvent or contractual. This period lasts for fifteen years during which the injured can file the lawsuit at any
time. However, two issues shall be taken into consideration. Keeping silent for a long time before filing the
lawsuit can be interpreted as an implicit waiver of the case. The injured has the right to file a direct lawsuit as
long as the insured approves it. If the latter denies this right due to statute of limitation, the injured cannot sue the
insurer with a direct action. Filing a direct lawsuit requires certain conditions to gain acceptability before the
court. We may summarize them as follows. The injured is the one who has the right to file a direct lawsuit against
the insurer. The injured has not received the compensation within the limits of the insurance amount. The injured
shall file a claim of responsibility against the insured and a direct lawsuit against the insurer. The injured shall
prove he is a creditor to the insurance company. A direct lawsuit intends to ensure that the injured will receive
compensation through insurance. If the injured is able to prove the percentage of mistake committed by the
insured, and that the insurer is liable for compensating damages as per an insurance contract between the insured
and the insurer, the result shall be on his behalf. Indeed, one main feature of a direct lawsuit determined by law
in favor of the injured is that other creditors do not overwhelm him (Al-Ateer, 1995). Moreover, in a direct
lawsuit, there is no legal relationship between the injured and the insurer. Instead, there is a tort liability
relationship between the injured and the insured

The injured refers to the insured in case of claiming for compensation due to damages caused by the latter to
the former in a car accident. Such claim could be amiable or judicial. The insured, in turn, at the realization of
such damage shall refer to the insurer to claim for what he has already paid to the injured whether amiably or
judicially (Rustad & Koenig, 1992). Tort liability might be realized without the realization of the insured risk.
The latter cannot be achieved until the injured claims for compensation. We can clearly note that civil liability
insurance does not ensure the injured for the damage caused by the insured. It is not an insurance on people or
property (James, 1948). It is a tort liability insurance in which the insured is obliged to compensate the injured
for damages he causes while driving his car. The first item of article No. 1118 of the preliminary draft of the
Egyptian Law confirms that this type of liability cannot be realized until the injured files a claim against the
insured. In addition, article No. 1004 of the Iraqi Civil Law stipulates that no effect is achieved of the insurer’s
obligation as per an insurance contract until the injured files a claim against the insured. As stated above, this
claim can be amiable or judicial. On one hand, an amiable claim shall be given by a legal notice, a recommended
letter, a regular letter, or even an oral claim, but it shall be explicit so that the insured can prove it to the insurer
to recover payment. On the other hand, a judicial claim in which the injured files a lawsuit against the insured
away from the insurance company to obtain a judicial ruling that he will execute through the Department of
Procedure. (IBID: 283).

As long as the car is insured, the insurance company is obliged to cover the damages that occur to others
as a result of using the car. However, the date of the car accident is important in two ways (Vickrey, 1968). The
accident that causes the damage shall occur during the validity of the insurance contract (Schroll, 2014). The
accident has no effect at all if it occurs before signing the contract. But the claim for compensation is effective
even if it is filed after the contract has expired provided that the accident has occurred during its validity. The
date of the incident and not the date of the claim shall be deemed to protect the direct right of the injured towards
the insure accordingly, the insured is obliged to inform the insurer of the accident and occurrence of damage as
well as of the insured’s claim for compensation. The second item of article No. 1118 of the preliminary draft of
the Egyptian Law states that “the insured shall notify the insurer of the amiable claim within fifteen days from
the date of its arrival, but if the claim is judicial, he should inform the insurer as soon as he receives it.”

The insured and the injured may come to an amiable agreement for the tort liability resulted from the incident.
The former may convince the latter of his irresponsibility of the accident (Sucharitkul, 1996). The injured may
waive or keep his claim. It is possible sometimes to include the insurance contract a condition according to which
the insured cannot hold an agreement with the injured without the knowledge of the insurer. Settling the tort
liability with the injured judicially includes three possibilities (Gelhorn, 1987). The insured shall be solely
responsible. It is too rare for the insured to face a judicial claim alone. The insurer becomes an opponent in the
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case, and this what often occurs and preferred by the insured as the lawsuits of liability and insurance are merged
into one case. The insurance company manages the liability lawsuit. A condition is often included in the insurance
contract according to which the insurer shall manage the direct lawsuit liability alone. This clause in the contract
serves as an authorization to initiate proceedings on behalf of the insured.

In a compulsory car accident insurance, the legislator has protected the right of the injured in such accidents.
The insured’s obligation has been stripped of any defenses derived from the contract. Meanwhile, the legislator
has not ignored the insurer’s interests and rights. Accordingly, the insurance company can claim against the
insured for the compensation the latter might pay to the injured in specific cases. This obligation comes as a result
of legislating a direct lawsuit stripped of defenses for the injured. In other words, the legislator has allowed the
insurer who pays the compensation to the injured to claim against the insured if the latter violates any of his
obligations as per the contract. Article No. 16 of the law No. 652 as well as the fifth item of the insurance
document stipulate that a compulsory car accident insurance contract shall include reasonable duties for the
insured and acceptable restrictions for using the car. If the insured violates any of his obligations, the insurer has
the right to claim against him to retrieve the compensation that the company has paid (Mansour, 2000). Moreover,
article No. 75 of the Executive Regulations of the Traffic Law confirms that it is possible to include reasonable
restrictions on the insured related using the vehicle and driving it provided that they do not contradict with the
provisions of the Traffic Law and its decisions.

The insurer’s right to claim against the insured is restricted by two entries. First Entry: The insurer has paid
the compensation to the injured in one of the of the non-insurance cases as provided in articles No. 16 & 17 of
the Law No. 652 of the year 1955. An example for that when the insurance becomes invalid due to giving false
statements or hiding essential facts from the insurer. Second Entry: The insurer shall be liable for the
compensation paid by the insured to the injured person. In other words, if the insured compensates the injured for
the damages caused to the latter’s property, the insurance company has the right to claim against the insured for
unjustified enrichment. The insurer, however, can claim against the insured in specific cases. These cases will be
described in details in the following sub-sections: This case is related to hiding essential events, or giving false
statements, such as type of the vehicle, its condition, weight, number of passengers, type of fuel, purpose of
license, use, power and cylinder engine capacity. Such false statements may affect the insurer’s judgment on
accepting risk coverage, or on determining the insurance value and its conditions (Hamouda, 1008). However,
good or bad intentions are not taken into consideration whether the insurer has suffered damage or not. Simply,
because cancelling the insurance document in this case is not an application of the contractual liability that
requires error, damage and causative relationship.

3. Methodology

The researcher adopts a descriptive analytic method so as to describe, analyze and interpret the implications
of an insurance contract. Furthermore, a comparative study is applied while referring to similarities and
differences between the Emirati Car Insurance No. 25, 2016 as well as laws and legitimacies of other countries.

4. Analysis

This case is related to using the vehicle for purposes other than those stated in its license, such as transporting
passengers, carrying cargo more than the determined load, or using it in racing, speed test and training. Paragraph
(b) of article No. 76 of the Executive Regulations of the Traffic Law includes cases in which the wrongful use of
the car. Any of these cases permits the insurer to claim against the insured. These cases are as follows. Firstly,
Using the vehicle for a purpose other than that stated in its license book. Insurance and payment of premium are
determined according to its use. We should note that a premium of a private car is different from that of a taxi or
a bus. The insured, consequently, should comply with the purpose of the vehicle as identified in the license book.
Violating this condition by the insured may lead to terminating the insurance. Nevertheless, the right of the injured
is not affected by such procedure. Article No. 58 of the Executive regulations of the Traffic Law confirms that
the insurer’s claim against the insured shall not have any consequences that may affect the rights of the injured
people. The insurance company is obliged to pay the required compensation to these people. Secondly, Number
of passengers. The legislator permits the insurer to claim against the insured for the compensation paid to the
injured if the number of passengers are more than that stated in the license.

Thirdly, Overloading the vehicle. Increasing the load of the vehicle may enlarge the likelihood of accidents.
If the accident results from an overloaded vehicle, the insurer then has right to terminate the insurance and claims
against the insured for the compensation paid to the injured. Fourth, Using the vehicle in a car race and in speed
tests. This case includes two causes according to which, the insurer may claim against the insured, Using the
vehicle in a car race and Using the vehicle in speed tests. In both cases, the vehicle is subject for more dangers,
which exceed the normal use of the car that both parties have agreed upon in the insurance contract. This can be
taken as a violation to the obligation of using the car for its main purpose as identified in the license. The insurer,
therefore, has the right to terminate the insurance and claim against the insured. Five, the case of a drunken driver.
If it has been proved that an accident has been caused by the insured or any other person allowed to drive the
vehicle while he is under the effect of alcohol or any other type of drug, the insurer can terminate the insurance
contract. As we stated above, the right of the injured shall not be affected by such action.

Not only that, six is Driving without or with a different type of license. The Traffic Law stipulates that a
driving license must be obtained from the Traffic Department by passing a test before driving cars or other
vehicles. According to legislation, driving a vehicle without license increases danger, and therefore, insurance
shall be terminated. Article 76 of paragraph (d) of the Executive Regulations of the Traffic Law confirms that if
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the vehicle driver, whether the insured or any other person approved to drive the car, does not have a driving
license, the insurer has the right to claim against the insured for the value of the compensation paid to the injured.
Seven, Intentional action with prior determination. If it has been proved that death or injury has arisen from an
act committed by the insured intentionally and with prior determination, such action shall not be covered by
insurance. Insured risk must be probable, but if it turns to be deliberate, it loses the element of deliberateness. It
should be noted, however, that the insurer’s claim is limited to the insurer’s deliberate action only. Eight,
Inefficiency of the vehicle’s equipment. If it has been proved that some of the vehicle’s equipment are inefficient,
especially the parking ones by more than 30% at the time of the accident, the insurer may claim against the insured
and terminate the insurance document. Violating traffic rules. If the accident occurs as a result of driving opposite
the traffic, breaking the red traffic light, exceeding the speed, or sudden deviation, the insurer may claim against
the insured and terminate the insurance document (Al-Fuqgi, Hamza & Bin Obeid, 2000). Finally, articles No.
16, 17, & 18 of the Law No. 652 of the year 1955 stipulates that when dealing with the cases mentioned above,
the rights of the injured shall not be prejudiced.
5. Conclusion

We may now conclude that. Arab and international legislation consider car insurance compulsory with
some exceptions in order to compensate all those affected by a car accident. One major problem of a compulsory
insurance is to come out with a unified definition to this type of insurance. Interpretations differ from one country
to another. Arab and international legislation varies in excluding a range of cars or vehicle from insurance, such
as those of the state, armed forces, etc. Arab and other foreign laws as well as the legitimate ones have differed
in their choices of car insurance basis. Some of them have adopted the contractual basis, while others have
considered the relationship between the insurer and the car owner as a legal one based on law rather than the
contract. Islamic Sharia adopts the first type, i.e. the contractual basis. Many legislations in the field of
compulsory insurance have limited the right of compensation to body damage. Some other legislations have
covered damages of property, too. An essential objective of the Islamic Sharia is to achieve all fair interests of
people. It has been working permanently on any emerging issue that concerns the nation and its interests,
including insurance that is based on cooperation and solidarity for the purpose of repairing any damages that an
individual alone cannot bear or undertake. Insurance have been made compulsory in certain fields to ensure that
some groups shall receive compensation in case of injury. Most legislations have not specified the amount of
compensation that the insurer is obliged to pay in case of injury, death, or property damages. This amount shall
be determined by the court judgment. Most legislations confirm that the insurer is obliged to pay the compensation
provided that the car accident has been committed by an insured. Arab insurance companies are still unstable in
all aspects of business if compared to foreign insurance companies.

6. Recommendations

We may recommend the following. Premiums shall be determined according to the traffic record of the
insured. Premium shall be increased if violation increases, and vice versa. A law shall be enacted to ensure that
the injured is reasonably compensated for body injuries and property damages that result from a car accident.
Expanding the vehicle concept to include not only people’s cars, but also cars that do certain work. All passengers
of private and public vehicles, including the driver, shall be compensated for body injuries or property damages
that result from a car accident. These compensations must be expanded to cover future damages as long as there
is a clear causal link between them and the car accident
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